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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE 

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present: Smti D.Boro, A.J.S 
             Civil Judge, Dhubri 

 
 
Title Appeal No. 44/2011 

   4th day of July, 2018 
  

M/S Jiwraj Sobha Chand,  

represented by his proprietor Chainroop Oswal 

            Who is represented by his son Sri Hansraj Maloo …….............Appellant                           

                

-Versus- 

      1. Ram Prasad Agarwala 

2. Raj Kr Agarwala 

3. Gautam Agarwala 

4. Sushil Kumar Saraogi (Jain) 

5. Ashok Kr Saraogi (Jain) 

6. Lalit Kr Saraogi (Jain)    …………................. Respondents                                             

This appeal coming on this day (or having been heard on) 11-06-2018.          

In the presence of: 

Mr. R.K. Jain ............................  Ld. Advocate for Appellants. 

And having stood for consideration to this day, the court delivered 

the following judgment 

 

J U D G M E N T 
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1. This first appeal has been preferred by appellant/plaintiff on being 

aggrieved and dissatisfied with the judgment and decree dated 

01/02/2011 passed in connection with T.S. No. 332/2007 by Ld. 

Munsiff No 3, Dhubri, whereby learned trial court dismissed the suit. 

2. Upon admission of the appeal for hearing, notices were issued to the 

respondents and original case record of T.S. No. 332/2007 was called 

for. The appeal is dismissed against respondent No.1, 2 & 3 for non-

taking steps. The appeal proceeded ex-parte against rest respondents.  

3. The appellant/plaintiff has filed this appeal on the following grounds :- 

1)     The learned trial court erred in law and facts. 

2) The learned trial court misinterpreted the provision of law. 

3) The learned trial court misconceived the fact. 

4) The learned trial court without discussing the citation and 

rulings by the appellant’s side, passed the illegal judgment. 

5) The learned trial court misconceived in deciding the suit by 

avoiding Evidence Act. 

6) The learned trial court did not consider the suit properly and 

instead of passing the decree in favour of the appellant, 

dismissed the suit illegally. 

4. I find it necessary to give brief description of the plaintiffs' case. It is 

stated that, the plaintiff has been possessing the suit land and 

structures standing thereon since more than 80 (eighty) years. Earlier 

the plaintiff was tenant under the predecessor of defendant No. 1, 2 

and 3. But on 15/06/83 the predecessor of defendant No. 1, 2 and 3 

entered into oral contract to sell the suit land and accordingly, the 

valuation of the land was fixed and an advance amount of Rs. 5100/-

(Five thousand one hundred) only was paid to the predecessor of 

defendant No. 1 and 2 who agreed to execute the sale deed in favour 

of the plaintiff. However inspite of several approaches of plaintiff, the 

predecessor of defendant No. 1 and 2 did not execute sale deed and 

instead tried to sale the suit land to defendant No. 4, 5 and 6. Hence 

the plaintiff instituted TS No.55/83 against the predecessor of 
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defendant No. 1, 2 and 3 restraining them from executing sale deed in 

favour of others but during pendency of TS No. 55/83, the 

predecessor of defendant No. 1, 2 and 3 executed sale deeds in 

favour of defendant No. 4 and 5 in respect of a part of schedule land 

without delivery of possession. Hence, the plaintiff instituted another 

suit against the predecessor of defendant No. 1, 2 and 3 and 

defendant No. 4 and 5 on 30-01-84 bearing TS No. 5/84 for specific 

performance of oral contract and withdrew TS No. 55/83 and 

proceeded with TS No. 5/84 against the defendant. The predecessor 

of defendant No. 1, 2 and 3 did not execute sale deed in respect of a 

part of the schedule land in favour of defendant No. 6, hence 

defendant No. 6 instituted TS No. 22/83 against the predecessor of 

defendant No. 1, 2 and 3 which was subsequently compromised and 

accordingly predecessor of defendant No. 1, 2 and 3 executed a sale 

deed in favour of defendant No. 6 in respect of a part of a schedule 

land without delivery of possession. Thereafter on 15/07/2007 the 

defendant No. 4, 5 and 6 disclosed publicly that they managed hired 

person to take possession of the suit land if necessary, they will 

execute sale deeds in favour of others to get possession from plaintiff. 

Hence the suit. 

5. The defendant No. 4 filed written statement. The suit proceeded ex-

parte against defendant No. 1, 2, 3, 5 and 6. Defendant No. 4 in his 

WS has stated inter alia among others that the suit is not 

maintainable, it is barred by principle of Res-judicata and also under 

order II Rule 2 of CPC. Before filing this title suit, the plaintiff firm 

instituted TS No. 17/86 and TS No. 55/83 in the Court of the District 

Judge, Dhubri. Both were dismissed and thereafter plaintiff filed first 

appeal before the Hon’ble Gauhati High Court bearing No. FA 34/87, 

which was also dismissed. The cause of action in the earlier suit and 

the instant suit being the same, the instant suit is liable to be 

dismissed on the ground of Res-judicata. The land and the house have 

been sold to the defendant No.4, 5 & 6 by executing sale deed by the 

last owner. The plaintiff filed TS No.17/86 challenging the sale deed 

stating verbal agreement praying for specific relief which was 
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dismissed and the appeal being No. FA 34/87 was also dismissed. The 

defendant No.4, 5 & 6 have filed several cases against the plaintiff for 

arrear rent and for eviction during the pendency of FA No.34/87. The 

defendant No.4 has prayed for dismissing the suit. 

 

6. The learned trial court has framed following issues : 

1) Whether the suit is maintainable in law and facts? 

2) Whether there is cause of action for the suit? 

3) Whether the suit is barred by principles of res-judicata as well as 

under order II R. 2 of CPC? 

4) Whether the defendants are liable to be restrained from 

dispossessing the plaintiff from the suit land? 

5) Whether the plaintiff is entitled to a decree as prayed for? 

6) To what reliefs(s), the parties are entitled? 

7.  Points for determination: 

1. Whether it was proved that the plaintiff’s suit was barred by 

res-judicata? 

2. Whether the plaintiff can file a suit for permanent injunction 

without seeking any declaration of title? 

3. Whether the Ld. Trial Court erred in reaching the findings? 

8. Discussions, Reasons and Decision: 

9. Point No.1: 

It is seen that an issue on Res-judicata (Issue No.3) was framed. The 

Ld. Trial Court while discussing this issue said that the burden to 

prove that the suit is not barred by res-judicata is on the plaintiff. But 

plaintiff could not submit any document in respect of the earlier cases 

and PW5 Hansraj Maloo stated in his affidavit evidence that certified 

copy of judgment and decree of TS No.55/83 and TS No.5/84 could 

not be obtained due to destroy of the record in the Court. 

10. This issue on res-judicata was framed from the pleading of defendant 

No.4. The suit proceeded ex-parte against defendant No.1, 2, 3, 5 & 

6. The defendant No.4 remained absent at the time of cross-

examination of PWs. Hence, Ld. Trial Court ordered that the cross-
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examination of the PWs have been deemed to be declined by the 

defendant. I consider that the burden to prove this issue was on the 

defendant and the burden to disprove this issue was not on the 

plaintiff. 

11. The plaintiff claim that as the predecessor of the defendant No. 1, 2 & 

3 refused to execute sale deed and, the plaintiff has filed title suit TS 

No.55/83 against the predecessor of the plaintiffs so that he cannot 

execute sale deed in favour of any other person and also against the 

defendant No.4, 5 & 6 as during pendency of that suit the predecessor 

of the defendant No. 1, 2 & 3 sold the S/L to the defendant No.4, 5 & 

6. The plaintiff filed TS No.5/84 against the predecessor of the 

defendant No. 1, 2 & 3 and defendant No.4, 5 & 6 for specific 

performance of oral contract. The plaintiff has stated that he had 

withdrawn TS No.55/83 and proceed with TS No.5/84. But the plaintiff 

has not said the result of that title suit but has stated that the plaintiff 

is adversely possessing the S/L along with its standing structures. The 

defendant No.4 stated in the W/S that the plaintiff had earlier filed 

two nos. of civil cases against the defendants which were dismissed 

viz. TS No.17/86 and TS No.55/83. The plaintiff preferred appeal in 

the High Court being FA No.34/87, but same was also dismissed. 

12. The plaintiff has concealed as to the findings of TS No.5/84 in the 

plaint. While adducing evidence also, PW5 expressed inability to 

produce any document of those civil cases i.e. TS No.55/83 and TS 

No.5/84. Although, the defendant’s side remained absent and failed to 

examine any witness; and the burden to prove res-judicata was on the 

defendant, but the said omission on the part of the plaintiff is a big 

omission. Though res-judicata is a legal issue, there is nothing like 

preponderance of probability regarding res-judicata; but the plaintiff 

should have mentioned clearly in the plaint as to the result of the civil 

cases. The statement of the PW5 on oath that certified copy of 

judgment and decree of TS No.55/83 and TS No.5/84 could not be 

obtained due to destroy of the record in the Court is not acceptable 

because no certificate of Court to that effect has been submitted by 

the plaintiff’s side. Hence, although the defendants failed to adduce 
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evidence, I find that the Ld. Trial Court rightly hold that the suit is 

barred by res-judicata except the point of burden of prove.   

13. Point No.2 & 3: 

The plaintiff has sought permanent injunction without seeking any 

declaration of title. Now, this is a purely legal question. Whether a 

person can seek intermediary relief without seeking the primary relief. 

The plaintiff claims that the predecessor of defendant No.1, 2 & 3 

orally agreed to sale the suit land along with standing structures 

thereon with the plaintiff who agreed to execute sale deed and even 

took advance amount of Rs.5100/- () only from the plaintiff. But later 

on, the predecessor of the defendant No.1, 2 & 3 refused to execute 

sale deed; rather sold the S/L to defendant No.4, 5 & 6 without 

delivery of possession of the S/L. The S/L with standing structures are 

in possession of the plaintiff. As the predecessor of defendant No. 1, 2 

& 3 could not deliver possession of the S/L to defendant No.4. 5 & 6, 

hence the above sales are fraudulent. The defendant No. 4, 5 & 6 

threatened to dispossess the plaintiff; as such the plaintiff has sought 

relief of permanent injunction. 

14. Now, the plaintiff has to seek declaration of title by virtue of adverse 

possession. It is clear that title of the plaintiff over the S/L has not 

been declared in the earlier suits. That means the title of the plaintiff 

over the S/L has not obtained any legal sanction from the Court. Mere 

claiming of obtaining title over S/L by virtue of adverse possession 

does not confer titled to the plaintiff by virtue of adverse possession. 

Hence, I find that the title of the plaintiff over the S/L is not clear and 

confirm and his possession over the S/L is also not cannot be said to 

be lawful due to the reason of non-confirmation of title. 

15. In Anathula Sudhakar vs P. Buchi Reddy (Dead) By Lrs & Ors on 25 

March, 2008, the Hon’ble Supreme Court has said that --- 

“The general principles as to when a mere suit for permanent injunction 

will lie, and when it is necessary to file a suit for declaration and/or 

possession with injunction as a consequential relief, are well settled. We 

may refer to them briefly. 
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11.1) Where a plaintiff is in lawful or peaceful possession of a property 

and such possession is interfered or threatened by the defendant, a suit 

for an injunction simpliciter will lie. A person has a right to protect his 

possession against any person who does not prove a better title by 

seeking a prohibitory injunction. But a person in wrongful possession is 

not entitled to an injunction against the rightful owner. 

11.2) Where the title of the plaintiff is not disputed, but he is not in 

possession, his remedy is to file a suit for possession and seek in 

addition, if necessary, an injunction. A person out of possession, cannot 

seek the relief of injunction simpliciter, without claiming the relief of 

possession. 

11.3) Where the plaintiff is in possession, but his title to the property is 

in dispute, or under a cloud, or where the defendant asserts title 

thereto and there is also a threat of dispossession from defendant, the 

plaintiff will have to sue for declaration of title and the consequential 

relief of injunction. Where the title of plaintiff is under a cloud or in 

dispute and he is not in possession or not able to establish possession, 

necessarily the plaintiff will have to file a suit for declaration, possession 

and injunction”. 

16. In the above case, the Ld. Trial Court decreed the suit of the plaintiff 

which was filed for permanent injunction without seeking declaration of 

title. The first appellate Court allowed the appeal and dismissed the 

plaintiff’s suit. In second appeal, the Hon’ble High Court reversed the 

findings of the first appellate Court; which ultimately reached the 

Hon’ble Supreme Court. The Hon’ble Supreme Court ultimately allowed  
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the appeal, set aside the judgment of the High Court and dismissed the 

suit. 

17. From the above discussions, I find that the plaintiff cannot file a suit for 

permanent injunction without seeking any declaration of title AND the 

Ld. Trial Court has not erred in reaching the findings. 

18. In view of the above findings, this title appeal is dismissed  

19. The judgment and decree dtd.01/02/2011 passed in TS No.332/2007 by 

Ld. Munsiff No.3, Dhubri is hereby upheld. 

 20. Prepare decree accordingly. 

21.  Send back LCR along with a copy of judgment. 

22.  Given under my hand and seal of this Court this 4th day of July, 2018. 

               Typed by me— 

 

                    D. Boro                D. Boro 

            Civil Judge, Dhubri        Civil Judge, Dhubri 

 

 

 

 

 


